tionality requirement for the legitimate operationalization of the standards regarding cruel and unusual punishment, and proceeds to point out that " [t] he Supreme Court has mandated, moreover, that the socially perceived severity of a crime be considered in assessing the degree of offense seriousness for penal statutes." 9 The author proposes the use of a scaling system such as the one devised by Sellin and Wolfgang' 0 to assure penal code compliance with eighth amendment requirements. The remainder of the article briefly describes the scaling system of Sellin and Wolfgang and applies the data of the 1978 National Survey of Crime Severity" to the Puerto Rico Penal Code. The author concludes "that the eighth amendment's requirement of proportionality in sentencing is not satisfied by the Puerto Rico Code's sentencing structure. In terms of perceived seriousness of harm to society, the statutory penalties do not share a rational proportion with their corresponding offenses."1 2 To remedy this situation, the author suggests use of a Sellin-Wolfgangtype scaling system. The author assumes that operationalization of the just deserts model ought to entail use of citizen judgments to determine the just penalty for law violation.' 4 She further suggests that her proposed strategy conforms to the requirements of the model. This model stipulates that offenders should receive punishment because of what they deserve, not because of the incapacitative or rehabilitative value of punishment. 15 Punishment should "fit" the crime and not be tailored to the characteristics of the offender. Van den Haag and others have argued, however, that justice is not necessarily what public opinion thinks it is. Indeed, justice and the public view of justice may have little in common.' 6 Nevares-Muniz does not demonstrate how the use of public judgments facilitates the production of justice.
The second major problem involves the author's underlying assumptions concerning crime seriousness data. She writes that
In order to weigh the seriousness of offenses to determine appro- Nevares-Muniz also notes that "[tihe sanctioning rationale underlying our proposed crime-punishment model is retribution or 'just deserts'; with its orientation toward the criminal acts themselves, it is possible to assess them objectively.""' Both of these remarks seem to reflect the author's belief that crime seriousness data are objective data. This belief is of pivotal importance and requires substantiation. Although numbers do emerge from the attitudinal surveys conducted to assess public judgments on the seriousness of crime, such judgments do not necessarily represent "objective" measures of the social harm associated with various forms of criminal activity. Even if citizens agree on the seriousness of various forms of crime, and it is unclear whether they do given the methods used in such surveys, 1 9 such agreement may have little relationship to the actual social harm produced by crime. Previous work has shown that public perceptions on a variety of issues reflect serious misunderstanding. For instance, the results of a 1978 public opinion survey revealed that more than half of those surveyed believed that most recipients of welfare support could manage without such assistance. Yet, two-thirds of welfare recipients are children, the elderly, or the ill and disabled. 20 Of the remaining recipients, only about 12%o do not work, and almost all of these non-workers are females at home with small children.
2 1 An example more closely related to punishment is Thomas and Howard's finding that public willingness to punish is related to mistaken expectations regarding the ability of punishment to act as a deterrent.
2
It seems especially inappropriate for Nevares-Muniz to argue for the use of public judgments of crime seriousness given that objective assessments of actual harm are available. 23 Although there are numerous difficulties with the measurement of actual harm, and the measurement technology is in its infancy, the total neglect of the approach on the basis of its current liabilities seems premature.
There are a number of costs of crime that will never lend themselves easily to objective measurement, such as the effect of crime on the moral fabric of society. Nevertheless, objective measures, such as dollar amount of theft loss, for instance, might be combined with subjective judgments. The use of subjective judgments could be limited to the unmeasurable areas only. The resulting index might provide a far more accurate estimate of actual harm than would be possible solely through the use of subjective judgments. Although crime seriousness data "look" like "objective" measures of crime seriousness, the numbers generated by the magnitude estimation or Likert tasks that confront respondents merely represent the subjective judgments of respondents. Given that public judgments are often mistaken, it can not be assumed that such judgments accurately represent actual harm. Judgments of the seriousness of white collar crime, for example, often have failed to adequately represent the actual impact of such offenses upon society. Clearly, public opinion seldom has been trusted for a wide variety of technical policy questions. Can it be seriously proposed that public opinion ought to be consulted to determine the proper prime rate? The public may agree that the rate needs to be low enough to stimulate investment to facilitate economic growth, yet it is left to those skilled in economic matters to determine exactly what the rate should be. Specification of penal policy may be a similar kind of problem. Using public judgments to determine the penalty for burglary of a residence may be akin to use of such opinions to determine the prime rate, the percentage of hydrocarbons that is to be tolerated in the atmosphere, or the rules for testing new drugs prior to release into the open market. 2 4 Matters relating to crime and punishment may seem different than these other kinds of affairs simply because citizens tend to have opinions, often strongly held opinions, about crime. Few citizens become emotional about the prime rate. However, the strength of convictions offers no assurance that public views are reasonable. RIBUTION 
204
[Vol. 76
A third problem involves shifts in public judgments of crime seriousness. It is apparent that public opinion does not remain constant regarding its evaluation of the seriousness of various kinds of crime. For instance, a replication of a 1974 crime seriousness study was conducted in 1979 and found that a variety of offenses were perceived as substantially more or less serious than in the original study. 25 Even assuming that public judgments were accurate reflections of actual harm, how might shifts in judgment be handled? How often would surveys need to be conducted to assure constancy in the relationship between law and public sentiment? 26 It is one enterprise to establish a scale of crime seriousness, it is quite another to apply the scale to the development of a scale of penal proportionalities. The author notes two approaches to this task. The first approach is to develop an empirically-based method for scaling penalties. The author correctly recognizes such a method has not yet been devised. 27 Yet she fails to demonstrate that this task is likely to be accomplished in the near future. The second approach is to have a "sentencing authority" assign a punishment for one offense weight. 28 Using the seriousness ratios, it would then be possible to develop punishments for other offenses.
This second approach seems troubled by at least two weaknesses. The first involves the nature of the "sentencing authority." Presumably, it must be an authority that recognizes justice when it sees it. How can we be sure that the chosen authority will not prescribe unduly severe sentences? The author's argument attempts to anticipate this problem by requiring the "least restrictive sanction necessary to achieve defined social purposes .
-"29 However, this fails to solve the problem because both what constitutes appropriate social purposes, and what is the least restrictive sanction necessary to achieve such purposes, is left unspecified by the author. Naturally, the same general difficulty exists at the opposite end of the severity scale. The sentencing authority may select sentences of insufficient severity.
Like so many versions of the argument for punishments fitted to the character of the crime, arguments put forward by such diverse 25 Of course, a response to these results is that citizens do determine these matters through representatives they elect to public office. However, our discussion does not concernjudgment of citizens regarding the selection of representatives to develop penal policy. The issue involves the direct use of citizen judgments of seriousness itself as a basis of penal policy. 
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advocates as the eighteenth century utilitarian Beccaria and the twentieth century retributivist von Hirsch, the crucial question of exactly what should be the punishment for particular offenses is swept aside. Beccaria writes: If geometry were applicable to the infinite and obscure combinations of human actions, there ought to be a corresponding scale of punishments, descending from the greatest to the least; if there were an exact and universal scale of punishments and of crimes, we would have a fairly reliable and common measure of the degrees of tyranny. and liberty, of the fund of humanity or of malice, of the various nations. But it is enough for the wise legislator to mark the principle points of division without disturbing the order, not assigning to crimes of the first grade the punishments of the last. More than two hundred years later, von Hirsch, after failing to provide a principle that would make possible the derivation of specific penalties, states:
Desert-based limits leave considerable choice as to the magnitude of the scale. . . .It may be possible to delineate the limits on magnitude better than we have done, but the forgoing should suffice to illustrate the basic idea: in deciding the magnitude of the scale, deterrence may be considered within whatever leeway remains after the outer bounds set by commensurate deserts have been established. Once a scale of a certain magnitude has been chosen, however, the internal composition of the scale should be determined by the principle of commensurate deserts.
3 '
In his use of the principle of commensurate deserts, von Hirsch somehow derives a five year maximum sentence, but neglects to justify the choice or even describe its derivation. 3 2 In keeping with this tradition of outlining the general form of the system but declining to specify exactly where actual sentences are to come from, NevaresMuniz explains that "[w]e do not suggest specific penalty ranges, but emphasize that the constitutional requirement of parsimony (i.e., the least restrictive sanction) must be acknowledged explicitly in the statute. Furthermore, the offense's relative proportionality should be followed." 33 The author further proposes that "the Legislature create a sentencing commission to construct a punishment severity scale." 3 4 Given the lack of a specific, operable method for penalty scale construction, and the absence of any reason to believe that without such a method a sentencing commission will possess 30 A. voN HIRSCH, supra note 15, at 93-94. 289 (1981) .
